
BY MARK BALZARINI

THERE ARE MANY things 
we plan for on a day-to-day 
basis. Who is going to pick 
up the kids from soccer 
practice? Where are we 
going to go for our next 

vacation? How are we going to pay for our 
children’s college education? When are we 
going to retire?

These plans range from the everyday 
mundane of what to make for dinner to the 
lifetime milestones of graduations, wed-
dings and retirement. For each, taking time 
to plan is essential. Without a plan it is 
unlikely we will ever actually achieve our 
goals.

One item that is often pushed to the 
bottom of the to-do list is making a plan 
for our estate. There are lots of reasons for 
this. Some think it is too time-consuming. 
Others think they will not need a plan until 
they are old. Others just do not know what 
should be in the plan.

Essentially, an estate plan is a plan for 
how to care for yourself and your loved 
ones when you cannot plan any longer. 
Though there are many elements that 
should be incorporated into an estate 
plan, in this column I’ll discuss incapacity 
planning, which is one of the most essen-
tial elements of every estate plan.

Planning for incapacity commonly uses 
durable powers of attorney, revocable 
trusts and health care directives. These 
documents will assist your loved ones 
to take care of your estate and medical 
needs.

A durable power of attorney and a revo-
cable trust are often used to help manage 
your estate in the event of incapacity.

DURABLE POWER OF ATTORNEY
A durable power of attorney is usually a 
key part to any plan for incapacity. With 
a durable power of attorney, you name a 
person, called an attorney-in-fact, to make 
�nancial decisions for you in the event you 
cannot make these decisions for yourself. 
It is important that the power of attorney 
says it is durable so it remains effective 
after your incapacity. By using a durable 
power of attorney, your attorney-in-fact 
can manage all of your �nancial matters, 
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including your real estate, business con-
tracts, personal property transactions, 
investment accounts, stocks, bonds, com-
modities, retirement accounts, banking 
transactions, bills, litigation, public ben-
e�ts and gifts.

While using a power of attorney is very 
important for the estate plan, it has lim-
ited value because it does not provide a 
good opportunity for you to give speci�c 
instructions to the attorney-in-fact on how 
to manage your assets. 

REVOCABLE TRUST
A better option may be to use a revocable 
trust to plan for the management of your 
assets. The trustee of a revocable trust can 
manage all your assets in the same manner 
as the attorney-in-fact of a durable power 
of attorney, and you are able to easily pro-
vide instructions on how to manage these 
assets for your bene�t and the bene�t of 
your loved ones.

A revocable trust is great way to give 
the trustee instructions on how to use 
your assets for the bene�t of your chil-
dren if you become incapacitated. You 
can provide direction on a range of issues, 
from housing for your children to paying 
for their school activities, their college 
education, their �rst vehicles and future 
weddings.

A revocable trust is also great for 
helping to manage a farm operation in the 
event of incapacity. You can include in-
structions that provide your family mem-
bers access to your farm equipment and 
machinery. You can also provide the terms 
for the ongoing use of your farm buildings, 
grain bins, sheds and barn. 

Through the trust, you may set the 
terms of the use and may include rental 
prices, lease options and sale options. You 
may also include provisions that provide 
the right to your farmland. Again, you can 
provide use requirements, sale options 
and lease options. Additionally, if you op-
erate your farm as a corporate entity, you 
will be able to give instructions on how 
to vote your interest and how to transfer 
your interest.

HEALTH CARE DIRECTIVES, HIPAA
Additionally, you should provide a plan for 
taking care of medical and personal needs 
by using a health care directive and HIPAA. 
HIPAA is the acronym for the Health 
Insurance Portability and Accountability 
Act, passed by Congress in 1996, that 
provides data privacy regarding medical 
information.

The use of health care directives and 
HIPAA authorizations are central to estate 
planning. By using a health care directive, 

you are able to appoint an agent to make 
health care decisions for you. The HIPAA 
authorization gives your physician and 
other medical professionals permission to 
release your medical information to your 
health care agent.

In the health care directive, you are 
able to provide speci�c instructions on 
the types of medical care you want and 
do not want to receive. These documents 
are recommended for any adult 18 years 
or older who is competent to make deci-
sions for himself or herself. Using a health 
care directive helps avoid the need of a 
court-appointed guardian. Without this 
document, if you are unable to make med-
ical decisions or express your wishes, a 
court may need to appoint a guardian of 
your person. This guardian would then 
be supervised by the court as he or she 
makes your health and personal care de-
cisions.

I encourage you to seek advice on the 
use of a durable power of attorney, re-
vocable trust, health care directive and 
HIPAA authorization in your estate plan. 
This will be a great start to your estate 
plan.

Balzarini is an associate attorney with 
Miller Legal Strategic Planning Centers P.A., 
Rochester. Contact him at comments@
millerlegal.com.
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TIME IS NOW: The value of estate planning, speci�cally having durable powers of attorney and medical directives, often is learned too late — most 
notably by heirs left to wade through the wishes of loved ones

G
P
O
IN

TS
TU

D
IO

/I
S
TO

C
K
/T
H
IN

K
S
TO

C
K

24
24 JUN 2017 ❙ Farm Management
The-Farmer.com

Ditch mowing permits on 
hold until April 30, 2018
BY PAULA MOHR

GOV. MARK DAYTON has signed a bill 
that places a one-year moratorium on the 
Minnesota Department of Transportation 
from requiring, issuing or enforcing per-
mits to mow or bale in state highway right-
of-ways until April 30, 2018.

The bill also requires MnDOT to work 
with agricultural and environmental 
groups in the coming months to develop 
recommendations on a permit or noti�ca-
tion system for mowing and baling in the 
highway right-of-ways. These recommen-
dations, which will be required to include 
ease of permit application or noti�cation, 
frequency of permits or noti�cations, and 
give priority to the owner or occupant of 
private land adjacent to trunk highways, 
must be presented to the legislature no 
later than March 1, 2018.

The Farmer �rst reported MnDOT’s 
ditch mowing permit process and permit 
conditions in December. The department’s 
detailed list of requirements for land-
owners who bale hay on state highway 
right-of-way land included items such as:

 ■ performing work in a manner to the 
satisfaction of the MnDOT authorized rep-
resentative

 ■ not mowing in designated “No 
Mowing” areas, wetlands, landscape 
planting areas or other areas identi�ed 
by the MnDOT authorized representative

 ■ cleaning mowing and haying equip-
ment prior to entry and before leaving 
MnDOT right-of-way to prevent the spread 
of weeds and invasive species

 ■ requiring persons performing per-
mitted work to wear high-visibility safety 
apparel when outside of any vehicle within 
MnDOT right-of-ways

 ■ not mowing or haying, or removing 
bales between sunset and sunrise

 ■ requiring equipment used for 
mowing and baling to have amber warning 
lights and slow-moving vehicle markers, 
and operating the warning lights while 
working in ditches

 ■ removing hay bales no later than 
�ve days after baling, unless approved by 
MnDOT

 ■ removing all equipment daily from 
MnDOT right-of-ways

DITCH MOWING MORATORIUM: Ag and environmental groups will be working with the Minnesota 
Department of Transportation to develop recommendations for a ditch mowing permit process involving 
the state’s highway right-of-ways.
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